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BEFORE THE
Federal Conmunications Commission

WASHINGTON. D.C. 203554

In the Matter of
Petition of Bell Atlantic CC Docket No. 97-172

for Forbearance from
Section 272 Requirements in Connection with

National Directory Assistance Services

COMDMIENTS OF EXCELL AGENT SERVICES. L..L.C.

Excell Agent Services, LLL.CoiExeell Agent Services™ or "Excell”). by its attorneys.

hereby files 1ts reply comments i response w Bell Adantie s petition seeking torbearance from

s nationdl directory assistance

section 272 requirdments 1 ConneCion i 0 OroL IR o
SeTVICes.
L INTRODUCTION AND SUNMMARY

In its Petition. Bell Atlantic secks the same reliet granted to US WEST when US WEST
sought forbearance from section 272 of the Communications Act of 1934, as amended (the

“Act”), in connection with the provision of US WEST s national directory assistance ("DA™)

’ Peution of Bell Atlantic for Forbearance from Section 272 Requirements in
Connection with National Directory Assistance Service, CC Docket No. 97-172 (Oct. 22, 1999)

("Petition™).




S Inhne with the US WEST NDO trder, B0 Atiantc s provision of non-local DA
service, albeit an mterLATA service. is permntted under section 27 1(g)(4). the exception for
mcidental interL ATA services. If the FCC permits Bell Atlantic to opt into the US WEST NDA
Order, the FCC will forbear from applyving the separate subsidiary requirements of section 272 to
Bell Atlantic but retain the nondiscrimination requirements it retained in US WEST NDA Order
pursuant to section 272(c)(1)." Under these nondiscrimination provisions, an RBOC must: (1)
make available to unaffiliated entities all of the in-region directory listing information it uses to
provide region wide DA service at the same rates, terms. and conditions it imputes 1o itself:

(2} make changes to 1ts cost allocation manual to retlect this change accordingly: (3) make the
directory isting information of the custoniers ot independent and competitive local exchange
carrters ("LECs™)y operating in its region avarlable to unatiiliated entities it the RBOC uses the
same miormation i its provision of non-locdd DA service. and (4) update and maintain the
directony Bisung miormation i proy des o anasiowad ot e the swre manner it updates and
maintaims the directory listing mformation 1t uses i the provision of non-local DA service.” Bell

Atlantic concedes n its Petition that it will comply with all of these non-discrimination

requirements.”

- See Petition of US WEST Communications, Inc. for a Declaratory Ruling Regarding
the Provision of National Directory Assistance, Petition of US WEST Communications, Inc. for
Forbearance; The Use of N11 Codes and Other Abbreviated Dialing Arrangements, Memorandum
Opinion and Order, CC Docket Nos. 97-172 and 92-105 (rel. Sept. 27, 1999) (*“US WEST NDA

Order™).

Id.

(%)
~1

para.

Id.,
: See Petition. at 4.




[n these comments. Excell vroesthe FOC iy rccoon e the tacr that the RBOCs cun

manipulate the non-discrimmation requirements estabiished m the US WEST NDA Order o
charge anti-competitive rates for DA data to unattiliated entities. The non-discrimination
requirements 1 their current form have not curved US WEST s practice ot assessing unjust and
unreasonable rates for directory assistance data to unaffiliated entities. As the FCC explained in
the US WEST NDA Order, “because of {the RBOCs"] dominance in the local market. [thev
have] the ability to charge rates for directory listing information that mayv make it difficult for
competing providers of non-local directory assistance service to succeed in the market and at the
same time. give [the RBOCs] a competiuve advantage.™ Tt was tor this reason that the FCC
retatned certain non-discrimination requirements irom section 272 in the US WEST NDA Order.
However. since the requirements as currentiv wntten have not deterred the RBOCs trom treating
unattihated providers of DA disermunaiory (eshion, the FOC should determine that it the
FOO ninds that EECs mustprovide D v e o0 sasoo matos 0 e DY Aceess Proceading
should apply that satevuard 1w the RBOCS 11 this proceedimy ton a retroactuive basis i necessary ),
In addinon, if the FCC develops any other pro-competitive sateguards in the DA Access

Proceeding, it should similarly apply those sateguards to any RBOCs which may obtain

forbearance relief.

" US WEST NDA Order, para 53.

Implementation of the Telecommunications Act of 1996: Telecommunications
Carriers’ Use of Customer Proprietary Network Information and Other Customer Information:
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996;
Provision of Directory Listing Information Under the Communications Act of 1934, As Amended.
Third Report and Order; Second Order on Reconsideration of the Second Report and Order; Notice
of Proposed Rulemaking, 16 CR 3019 (1999) ("DA Access Proceeding™).

',




Gid o arecent order addressing o

Additionaliv, the FOC showid sise dorems o

complaint by MC! Telecommunications Corporaton (MCh against US WEST and Amenitech.
that Bell Atlantic was in violaton o section 271 o the Act the enure ume it provided the

nationwide component of 1ts DA service using ractities owned by VoltDelta. Finallv, the FCC

should determine that the 3 vear sunsct deadline set in section 271()( 1) should have no beanng

on the non-discrimination requirements set forth in the LS WEST NDA Order. It the
Commussion does set a sunset date tor the non-discrimination requirements established in the US
WEST NDA Order. the Comnussion should set that sunset at a nmunimunt of ~ vears [rom the

date any RBOC may be granted torbearance roliet.

1L THE FCC SHOULD RECOGNIZE THE RBOCS” ABILITY TO MANIPULATE THE
NON-DISCRIMINATION REQUIREMENTS ESTABLISHED IN THE US WEST NDA
ORDER AND APPLY ANY PRO-CONPETE IVE SAFEGUARDS [T DEVELOPS IN
THE DA ACCESS PROCEEDING TO PHE RBOOCIN THE INSTANT PROCEEDING

ON N REFTROANCTINVE BANS

: ; T IR
EONGE ST oS ITOm sodtha o o

I s rorbearanee procecding, By 8 wnich would

avh aseparate aftiate. The FCOC

have required 1t to provide non-local DA services throay
determined that 1t would refram from applving section 272 mats enurety, but would retam the
non-discrimination requirements under section 272(¢) 1) in connection with US WEST s
provision of non-local DA services. Section 272(¢) 1) provides that ¢ BOC "may not

discriminate between [its section 272 affiliate] and any other entity in the provision or

* MCI Telecommunications Corp. v. US WEST Communications, Inc., et _al.
Memorandum Opinion and Order. File Nos. E-97-40 and E-97-19. DA 99-2479, para. 17 (rel. Nov.

3. 1999y ("MCI Order™).




procurement of goods. services. faciiities and mrornaton 0 To guard agamnst such

unlaw tul discriminaton. the FCC determimed that US WEST must “make available o

unafiiliated enutes all of the m-region directory listing mtormation 1t uses to provide region

wide directory assistance service at the same rates. terms and conditions it imputes (o itselt

The FCC made this determination based upon 1ts finding in the record that “the rates US

WEST charges unaffiliated entities tor obtaining dircctory histing information have the potenual

to adversely aftect competition in the non-local directory assistance market.”™ Excell believes

that the FCC was concerned with the record betore 1t which demonstrated the exorbitant rates the

RBOCs charge tor access to directory assistance Jata and prescribed a remedy it thought would

However. mstead of respecting the non-

bring those rates to a competiuvely reasonable fevel

diserimimation reguirement mposed on TS WEST mthe US WEST NDA Order as an
| }

admonion acamst RBOC anu-compente convacnces, oo RBOCS have treated the non-
AINRI LTI To ST e unrdasonabie

NI LY e niare e nt:

the RBOCs are

rates o unattiliated entiies. Inerioct axder the non-doonmination reguirement.
able to charge any rate. no matter how unreasonable. o unattiliated entities as lony as they

“impute” those same rates to themselves, Certainly, US WEST was required to “record any

harges 1t imputes tor its non-local directory services in its revenue accounts’ and to “account for

any imputed charges by debiting 1ts non-regulated operating revenue accounts and crediting 1ts

! 47 U.S.C. 8 272(en .
" US WEST NDA Order. para. 37.

US WEST NDA Order. para. 33.




woameanix o the opuated charges. T However, this s a mere

regulated revenue cocounts by th

procedural requirement that docs not detrimentally aficet an RBOC s ability to compete. On the
other hand. the unatfiliated entities that must payv these excessive rates tor DA data to the RBOCs
do not have the luxury ot debiting their non-regulated operating revenue accounts and crediting
their regulated revenue accounts. Excell submits that the RBOCs may be able to comply with the
FCC's imputation requirements in every respect. but that such requirements will deteat the
FCC’s original purpose in retaining the non-discrinination provisions under section 272 in the
US WEST NDA Order: to ensure that the competitive advantages US WEST enjovs with
respect to the provision of directory assistance service roughout 1ts region witl not undemuine
competinon i the market for non-local directony assistance.

n the DA Access Proceedime, several parties suzeested that the FCC mimpose specitic

reveiaton saicouards on the T ECS morder o oromote mpetiionan the market for dircctony
ey ianoe sor oo Independent DXy oron e cnd the s amers thas v sac vholesaie DA trom

these providers gled comments m the DA Aceess Proccsdimg demonsiraung to the FCC that
LECs should be required to pernit non-discriminatory access to their DA data at rates based on
costs. Thus. Excell submits that the FCC should condiuon any relief it may grant to Bell Atlantic
in this proceeding on the applicability ol any pro-competitive safeguards it may adopt in the DA
\ccess Proceeding. Because the FCC may resolve the RBOC torbearance proceedings prior to

resoiving the DA Access Proceeding. 1t should deternuine that any pro-competitive safeguards

- Id. para. 37.n.935.
US WEST NDA Order. para. 36.

O




developed in the DA Access Proceeding will beren et ey applied to the RBOCs that may be

subject to the decisions in these forbearance proceedings (including US WEST).

Indeed. the FCC is authorized pursuant to section 271¢h) to apply potential pro-
competitive tindings in the DA Access Proceeding to the RBOCs that seek or have obtained
forbearance. Section 271(h) states that the FCC must “ensure that the provision of services
authorized [as incidental interLATA services under section 271(g)] by a Bell operating company
or its affiliate will not adversely affect telephone exchange service ratepavers or competition in
any telecommunications market.”™ " Currently, the RBOCs can manipulate the non-
diseriminaton requirements i such away that atlows them to continue to charge excessive and
unrcasonable rates to their competitors tor the provision of directory assistance. This adversely

atfects the market for DA services and is ulumatelyv mjurious to telephone exchange service

ratepas ers.
FHE FCCOSHOULD CLARIFY THAT THE NON-DISCRININATION

REQUIREMENTS PROHIBIT AN RBOC FROM DISCRIMINATING BETWEEN
“CLASSES™ OF UNAFFILIATED ENTITIES

98

Bell Atlantic’s current offer to Excell would require the purchase of a minimum of
60,000.000 listings with a minimum fee of $1.800,000 for the first year of its contract and a
minimum of 30.000,000 listings for cach vear atter the first year of the contract. Conversely,
Excell has learned that Bell Atlantic does not routinely require competing providers of telephone
exchange service and telephone toll service to purchase a minimum number of listings. Bell

Atlantic, in its provision of DA data to unaftiliated entities under the requirements established in

- 47 U.S.C.Q 271 (h).




the US WEST NDaA Order. should not be permitted to discriminate i any manner between
classes of unaffiliated entities. In 1ts Peution. Bell Atlantic concedes that it will comply with the

non-discrimination requirements set forth in the US WEST NDA Order. Thus, the FCC should

reaffirm those broad non-discrimination requirements in this proceeding.

Iv. THE FCC SHOULD FIND THAT PRIOR TO BELL ATLANTIC’s PURCHASE OF
VOLTDELTA’s INFORMATION STORAGE FACILITIES, IT WAS PROVIDING
NON-LOCAL DIRECTORY ASSISTANCE DATA IN VIOLATION OF SECTION 271
In the US WEST NDA Order. the FCC co%slrucd section 271(g)(4) to permit a BOC 1o

offer non-local directory assistance onlv when it uses its own information storage facilities.”

Because Bell Atlantic states in 1ts Petition that 1t was providing non-local listings outside of New

York and New England using storage facilities owned by VoltDelta, the FCC should declare that

Bell Adantic. unul 1t purchased VohtDelta™s tacilhities. violated section 271, The FCC recently

determmed that “US WEST had been and wiil neviole iz secuon 271 ot the Act by providing

the nationwide component of 1ts directory assistance services [while it does not own the
information storage facility accessed by US WEST to provide these services] from the date 1t
began offering non-local directory assistance service until the date upon which US WEST brings
the nationwide component of its service into full compliance with the requirements set forth in
the [US WEST NDA Order].”""* Excell believes that US WEST continues provide nationwide

DA services over the facilities of other entities 1n violation of the FCC’s directive in the US

WEST NDA Order that “US WEST must cease providing nationwide directory assistance until

See US WEST NDA Order, para. 23; see also MCI Order, para 17.

o MCT Order. para. 17.




that service is recontigured to comply with section 27 Hegue+y ™ The FCC should be cognizam

of this. Similarly, the FCC should recognize and determune that Bell Atlantic was also in
violation of section 271 for providing the nationwide component of its DA service until it

purchased storage facilities from VoltDelta.

V. THE SUNSET PROVISIONS IN SECTION 272 DO NOT APPLY TO THE NON-
DISCRIMINATION REQUIREMENTS ESTABLISHED BY THE FCC IN THE US
WEST NDA ORDER AND IN THE ORDER THAT WILL ADDRESS BELL
ATLANTIC’S PETITION OR. IN THE ALTERNATIVE. THE SUNSET PROVISIONS
SHOULD BE EXTENDED TO 7 YEARS OR BEYOND
Excell 1s concerned that the provisions of section 272(H( 1) may be interpreted to create a
sunset for the non-discrimination requirements the FCC applied to US WEST and will
potentially apply to other RBOCSs in their provision of non-local DA services pursuant to section
272(en Dy Section 2720601 states that the “provisions 7 fsection 27210 shall ccase to apply
with respect to the manufacturing activities or the mter! 5 1A telecommunications services of a
Bell operating company 3 vears atter the date such Bell operating company or anv Bell operating
company affiliate 1s authorized to provide mterL AT A teiccommunications services under section
271(d). unless the Commission extends such 3-year period by rule or order.™ Excell submits
that the FCC has determined that non-local DA service provided by the RBOCs 1s an incidental
interLATA service permitted under the section 271(g)(#4) exception, and since the statutory

sunset applies to services authorized pursuant to section 271(d) and not incidental interLATA

services authorized pursuant to section 271(g)(4), section 272(f)(1) does not apply.

1' See US WEST NDA Order. para. 63.
o 47 U.S.C. § 272(D)(1) (emphasis added).

9




In the alternative, section 272000 b enabics toe FCC w entend the 3 vear period by rule or
order, and Excell submits that i the FCC does apply the sunset in section 272()(1) to the non-
discrimination requirements it established i the US WEST NDA Order. it should change that

sunset date to at least 7 vears trom the date any RBOC may be granted forbearance relief.

VL CONCLUSION

For the reasons explained herein. the FCC should grant Bell Atlantic’s Petition to opt nto
the US WEST NDA Order. However. the FCC should also find that any pro-competitive
safeguards established in the DA Access Proceeding. including any provision that would require
the RBOCSs to provide access to DA data at cost-based rates. must be applied to Bell Atlantic and
the other RBOCs that seck or have obtained torbearance trom section 272 1in CC Docket No. 97-
1720 This finding and the other findings Faced! has ureed throughout these comments are

necessuny to provent the RBOCs fron assessinz unjust ad unreasondadic rates for DA data and 1o

proniote competiion 1 the market tor directory dssistance services.

Respecttully submitted,

EXCERL AGENT SERVICES, L.L.C.

d /7/ %/A/ ?L

v

Arthur H. Harding

Cara E. Sheppard

FLEISCHMAN AND WALSH, L.L.P.
1100 Sixteenth Street, N.W.
Washington, D.C. 20036

Counsel to Excell Agent Services, L.L.C.
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dads_charges. html Exhibit B Page 1

OPERATOR SERVICES

Producis sical uses Belibouth.com
Charges and Pricing elements
BI"Ing How you are billed
Other charges
Pricing elements BellSouth Directory Assistance Database Service billing consists of

two pricing elements:

1. a monthly administrative fee for the daily update files; and
2. ausage fee every time you access a listing. In addition, a
cancellation and/or termination fee may also apply.

How you are billed You will be billed:

1. a monthly administrative fee for daily updated files. The
monthly administrative fee applies for one year subject to a
terminiation fee.

2. ausage fee. This fee is calculated based on usage information
you report. You are required to furnish usage information no
later than the 10th calendar day of each month. If you don't
report usage by the 10th calendar day of each month, BellSouth
will bill a maximum usage fee as it determines.

Other charges You may be charged:

1. a cancellation fee if you cancel an order for the base file prior to
scheduled delivery. This charge will recover the cost incurred
by BellSouth for the work performed prior to cancellation.

2. atermination fee if you cancel your order on or after the
scheduled delivery date for the base file. The termination fee is
determined by multiplying the number of months remaining in
the 12-month period by the monthly administrative fee.

Top of Page | BellSouth Directory Assistance Database Service | BellSouth Operator Services Home

http://www bellsouth.com/os/dads/dads_charges.html 11/23/99




dads_ord.html Exhibit B Page 2

OPERATOR SERVICES

perator Servi ES cai uses BeliSouth.com
Ordering and How to order
Using Minimum time period

Base files and updates
Restrictions on use

Other requirements

How to order 1. Determine the area in which you wish to provide Directory
Assistance service.
2. Identify the BellSouth central offices serving the area.
3. Develop a written plan detailing how you will track the data
used in the your system.
4. Fill out our online application.

Minimum time period The minimum time period for ordering the service is 12 months. If
you discontinue your service before that time, you will be charged a
termination fee.

Base files and When you begin using BellSouth Directory Assistance Database

updates Service, we will provide you with a base file containing all of the
necessary data for each central office and the daily updates for you to
keep your file current.

The base file and daily update files will be on magnetic or cartridge
tape (see "Record Layout Information").

http://www bellsouth.com/os/dads/dads_ord.html 11/23/99




dads_ord.html

Restrictions on use

Other requirements

Exhibit B Page 3

Use of BellSouth Directory Assistance Database Service is subject to
several restrictions. You may not do any of the following:

o Disclose the data to others except for permitted uses;

o Compromise the security and confidentiality of the data.

o Reproduce (except for archiving copies), rent, license, or resell
Directory Assistance Database Service for any purpose.

o Use Directory Assistance Database Service in any way that
violates federal or state laws, statutes, regulatory orders or
tariffs.

If you fail to comply with the service provisions for Directory
Assistance Database Service, BellSouth will terminate the service, and
you will immediately return all copies of Directory Assistance
Database Service or provide adequate written proof that all copies
have been removed from your system and properly destroyed.
BellSouth may also terminate Directory Assistance Database Service
at any time when it has reasonable grounds to believe that you are
violating these service provisions.

You are required to provide BellSouth a monthly itemized statement
of Directory Assistance Database Service usage indicating the date,
time of the call, the telephone number accessed, the central office
(NPA-NXX) and the total number of times the listings were accessed
(see sample format). This Usage Report is due to BellSouth by the
10th of each month for billing purposes.

BellSouth may make periodic test calls to the your system to verify
the accuracy of your tracking system. You will provide, upon request,
necessary records to allow BellSouth to audit the number of times a
listing has been used.

BellSouth may perform an audit on your records at any time and will
conduct a formal audit of your records annually to verify the accuracy
of the usage you report. The results of the audit are presumed to be
correct. If appropriate, BellSouth will adjust your bill if the results of
the audit deem necessary.

All rights, title and interest in and to Directory Assistance Database Service, including all intellectual property
rights pertaining thereto, will remain with BellSouth. BellSouth licenses the use of Directory Assistance Database
Service to the customer. Title to Directory Assistance Database Service shall remain solely with BellSouth
whether or not it is in the possession of the customer.

Top of Page | BellSouth Directory Assistance Database Service | BellSouth Operator Services Home

Page

http://www bellsouth.com/os/dads/dads_ord.html 11/23/99




CERTIFICATE OF SERVICE

I, Tonya Y. VanField, hereby certify that a copy of the foregoing Exhibits to Excell
Agent Service’s Comments to the Petitions for Forbearance from Section 272 Requirements in
Connection with National Directory Assistance Service in CC Docket No. 97-172 was served this
30th day of November, 1999, via hand delivery, and first-class mail upon the following:

Janice M. Myles

Common Carrier Bureau

Federal Communications Commission
Room 5-C327

445 12" Street, SW, TW-A325
Washington, DC 20554

International Transcription Services, Inc. (ITS)
1231 20™ Street, NW
Washington, DC 20036

Mark Royer

SBC Communications, Inc.
One Bell Plaza, Room 3000
Dallas, Texas 75202

John M. Goodman

Bell Atlantic Corporation
1300 I Street, NW
Washington, DC 20005

A. Kirven Gilbert, III
BellSouth Corporation

Suite 1700

1155 Peachtree Street, NE
Atlanta, Georgia 30307-3610

Jenl 'Lnﬂu/ﬂi

T 'fonyd Y/./)V anField

111437.1
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[ INTRODUCTION AND SUMMARY
In their respective Petitions, the RBOCSs seek the same relief granted to US WEST when

US WEST sought forbearance from section 272 of the Communications Act of 1934, as amended

(the “*Act™), in connection with the provision of US WEST’s national directory assistance ("DA")
services.! In line with the US WEST NDA Order, an RBOC’s provision of non-local DA
service, albeit an interLATA service, may be permitted under section 271(g)(4), the exception for
mcidental interLATA services. In these comments, Excell submits that the FCC should
determine that it will forbear trom applving the separate atfiliate requirements found under
section 272 onlv it 1t deternines that the Petitions create a record strong enough to meet the
statutory criteria tor forbearance and meet the non-discrimination standards established in the US
WEST NDA Order. Excell submuits that the current record does not support such a tfinding.

[T the FCC permits the RBOCS o opt o the US SWVEST NDA Order. the FCC will
forbear trom applving the separate subsidiary requiremernts ot section 272 to the RBOCs. but
presumably will retain the nondiscrimination requirements it imposed in US WEST NDA Order
pursuant to section 272(c)(1).” Under these nondiscrimination provisions, an RBOC must: (1)
make available to unaftiliated entities all ot the in-region directory listing information it uses to
provide region wide DA service at the same rates. terms. and conditions 1t imputes to itself: (2)

make changes to 1ts cost allocation manual to retlect this change accordingly; (3) make the

! See Petition of US WEST Communications, Inc. for a Declaratory Ruling Regarding the Provision
of National Directory Assistance, Petition of US WEST Communications, Inc. for Forbearance: The Use 0of N11 Codes
and Other Abbreviated Dialing Arrangements. Memorandum Opinion and Order. CC Docket Nos. 97-172 and 92-105
(rel. Sept. 27, 1999) ("US WEST NDA Order™).

Id.




directory listing information of the customers of independent and competitive local exchange
carriers ("LECs™) operating in its region available to unattiliated entities if the RBOC uses the
same information in its provision of non-local DA service: and (4) update and maintain the
directory listing information it provides to unaftiliated entities in the same manner it updates and
maintains the directory listing information it uses in the provision of non-local DA service.’
Both BA and BellSouth assert that they will comply with all of these non-discrimination
requirements.” Conversely, the SBC Companies do not propose or suggest in their comments
that they will comply with the non-discrimination rea urrements. In fact, it appears that the SBC
Companies intend to abide by their own inaccurate interpretation of the non-discrimination
requirement of the US WEST NDA Order which requires US WEST to make its in-region
directory assistance information available to unaffiliated entities.”

Even it the non-discriminaton provisions of the US WEST NDA Order are applied to the
RBOCs. Excell urges the FCC o recognize the tact that the RBOCs can manipulate these
requirements to charge anti-competiive rates tor DA data o unaftiliated entities. The non-
discrimination requirements in their current torm have not curbed US WEST's practice of
assessing unjust and unreasonable rates for directory assistance data to unaffiliated entities. Nor
have the requirements been responded to by the RBOCs as a warning that they too must charge

just and reasonable rates for wholesale DA data. As the FCC explained in the US WEST NDA

Order, “because of [the RBOCs"] dominance in the local market, {they have] the ability to charge

1d.. para. 37.

See BA Petition. at 4: see also BellSouth Petition, at 8-9.

See SBC Peution. at 4.
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rates for directory listing information that may make @t difficult for competing providers of non-
local directory assistance service to succeed in the market and at the same time. give [the
RBOCs] a competitive advantage.”™ It was for this rcason that the FCC retained certain non-
discrimination requirements from section 272 in the US WEST NDA Order. However. the
requirements as currently written have not deterred the RBOC's from treating unaffiliated
providers of DA in a discriminatory fashion. Accordingly. should the FCC determine in the DA
Access Proceeding that LECs must provide DA data at cost-based rates," it should apply that
safeguard to the RBOCs in this proceeding (on a retroactive basis if necessary). In addition. if
the FCC develops any other pro-competitive safeguards m the DA Access Proceeding. it should
similarly apply those sateguards to any RBOCs which may obtain forbearance reliet.
Additionally. the FCC should determine. as it did m a recent order addressing a complaint
by MCT Telecommunications Corporation (MCh against S WEST and Ameritech. that the
RBOCs were orwill be m violation ot sccuon 271 of the \ct the entire time they provided or
provide the nationwide component ot thenr DA serviee usmyg tacilities owned by other entities.
The FCC should also determine. as it did in the same MCI Order, that the RBOCSs have been in

violation of section 272(ad 21(B)(1). the separate athiliate requirement. since they began offering

’ US WEST NDA Order. para 53,

! Implementation of the Telecommunications Act ot 1996: Telecommunications Carriers’ Use of

Customer Proprietarv Network Information and Other Customer Information; Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996: Provision of Directory Listing Information Under the
Communications Act ot 1934, As Amended. Third Report and Order: Second Order on Reconsideration of the Second

Report and Order; Notice of Proposed Rulemaking. 16 CR 3019 (1999) ("DA Access Proceeding™).

b MCT Telecommumecations Corp. v. US WEST Communications. Inc.. etal, Memorandum Opinion
and Order, File Nos. E-97-40 and E-97-19. DA 99-2479. para. 17 (rel. Nov. 8. 1999) ("MCI Order™).




their non-local directory assistance services in the LATAs in which they provide such service. -
In the MCI Order, the FCC determined that Ameritech. one of the petitioners in the instant
proceeding, “will continue to be in violation of [the separate aftiliate requirement] until the date
upon which it either begins providing [non-local directory assistance service] through a separate
affiliate or the Commission grants it forbearance from the section 272 separate affiliate

: 3
requirement.”"

Finally, the FCC should determine that the 3 year sunset deadline set in section 271(f}(1)
should have no bearing on the non-discrimination requirements set forth in the US WEST NDA
Order. If the Commission does set a sunset date for the non-discrimination requirements
established in the US WEST NDA Order. the Commission should set that sunset at a minimum
of 7 vears from the date any RBOC may be granted forbearance relief,

L. THE PETITIONS DO NOT SATISEFY THE FORBEARANCE REQUIREMENTS OF
SECTION 160 OF THE COMMUNICATIONS AOT

Inthe US WEST NDA Order. the FOO determin .t that it may forbear trom the
application of section 272 to the incidental interL ATA services described in section 271(g). The
FCC is authorized to forbear when 1t finds that enforcement of a statutory provision “'is not
necessary to ensure that the charges, practices. classifications, or regulations by, for, or in

connection with that telecommunications carrier or telecommunications service are just and

= 1d. para.19.
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reasonable and are not unjustly or unreasonably discriminatory™ and “is not necessary for the
protection of consumers.”"

In the US WEST NDA Order. the FCC determined that these standards for forbearance
from the application of section 272 were satisfied as long as the FCC retained the non-
discrimination requirements found in section 272(¢). These non-discrimination requirements for
provision of non-local DA were established on June 9, 1999. Even though the full text of the US
WEST NDA Order was not released until September 27, 1999, the News Release of June 9, 1999
provided enough notice to the RBOCSs that they ought to alter their non-local DA format in order
to meet the standards of forbearance.’” The News Releasc put cach RBOC on notice that it: (1)
must make available to unaffiliated entities all of the telephone numbers it uses in providing
region wide DA service at the same rates. terms. and conditions 1t imputes to itself: and (2) must
own the mformation storage tacilitics used in the provision of its national DA services.” Now.,
nearly S months atter this notice was refeased. the RBOC < are seeking forbearance without
demonstrating that they have contormed to the non-discrinunation requirements adopted in the

US WEST NDA Order. Exccell submits that torbearance 1s not appropriate until the RBOCs are

in compliance with these conditions.

H See 47 U.S.C. 83 160(a) 1) {a) 2y,

= FCC Grants US WEST Significant Regulatory Relief to Provide Nonlocal Directory Assistance

Service. News Release (June 9. 19993 News Release™).

1
ih

1d. at 2,




Both of these RBOCs have known that the only way they can provide non-local DA
services is by owning the information storage facilitics used in the provision of the DA services.
BA states in 1ts petition that it owns some of the information storage facilities but is not the sole
owner of all of the facilities used to provide the nationwide component of its DA services and
that it 1s still working out this situation. Similarly, BellSouth simply asserts, without
explanation, that it will “ensure that all of the out-of-region listing information (as well as all of

the in-region listing information) BellSouth uses to provide non-local directory assistance is

stored in and retrieved from storage facilities owner by BellSouth.”™" In the E911 Forbearance

Order, the FCC stated that a decision to forbear must be based upon a record that contains more
than broad, unsupported allegations of why those criteria are met.”™" The FCC may find that the
record provided by BA and BellSouth fail to demonstrate that these companies have met the
forbearance standard because (1) they have not demonstrated that they own all of the information
storage facthues used in their provision of natonwide DA services. and (2) they do not appear to
be complyving with the non-discriminauon criteria established by the FCC in the US WEST NDA
Order.

The SBC Companies do not even state that they agree to comply with the non-
discrimination requirements of the US WEST NDA Order. SWBT and PB state that they will

purchase their own information storage factlities. an implicit admission that they do not yet own

" Bell South Petition. at 6.

- See Comments of AT&T Corp in CC Docket No. 97-172; DA 99-2345 (filed November 12. 1999)
(citing Bell Operating Companies: Petitions for Forbearance from the Application of Section 272 of the
Communications Act of 1934, As Amended. to Certain Activities, 13 FCC Red 2627 (1998)).




such facilities.”” Ameritech is the only SBC Company that fully complies with the requirement
to use its own information storage tacilitics in the provision of nationwide DA, but Excell rejects
SBC’s claim that “no further action on [Ameritech’s] part was or is required in order for it to be
granted forbearance from Section 272 for NDA.™" Ameritech must prove that it is in
compliance with the non-discrimination criteria set forth in the US WEST NDA Order just as the
other RBOCs must do. Not only is such compliance not evident from the SBC Petition, the SBC
Petition leaves one under the impression that the SBC Companies intend to act anti-
competitively towards unatfiliated entities that seek access to their DA databases. Although one
of the non-diserimination requirements of the US WEST NDA Order requires RBOCs to provide
access to DA data to all unaffiliated enuties. the SBC Companies interpret “unaffiliated entities™
to mean local exchange and toll carriers only -

Excell submits that the RBOC s, because they hae o not demonstrated in their respective
Petitions that they are m comphance with the non=diser. ination eriteria set torth in the US
WEST NDA Order. have not saustied the torbearance ¢ veria in section 100 of the
Communications Act. The FCC can and should decide o refrain from granting forbearance to
the RBOCs until they can demonstrate that thev are in compliance with the non-discrimination

requirements the FCC held over from section 272 as a condition for forbearance.

K - ‘ . ‘ -
NB does not provide national DA service at this time. making a request for forbearance premature.

The FCC should sever NB from its consideration of the rest of the SBC Petition.
2y

SBC Peution. at 3.

- Id. at 4.




1. THE FCC SHOULD RECOGNIZE THE RBOCs” ABILITY TO MANIPULATE THE
NON-DISCRIMINATION REQUIREMENTS ESTABLISHED IN THE US WEST NDA
ORDER AND APPLY ANY PRO-COMPETITIVE SAFEGUARDS IT DEVELOPS IN
THE DA ACCESS PROCEEDING TO THE RBOCs IN THE INSTANT PROCEEDING

ON A RETROACTIVE BASIS

In 1ts forbearance proceeding. US WEST sought reliet from section 272 which would
have required it to provide non-local DA services through a separate affiliate. The FCC
determined that it would refrain from applying section 272 in its entirety, but would retain the
non-discrimination requirements under section 272(c)(1) in connection with US WEST’s
provision ot non-local DA services. Section 272(c)( 1) provides that a BOC "may not
discriminate between [its section 272 affiliate] and any other entity in the provision or
procurement of goods. services, fucilitics and information .. .. To guard against such
unlawtul discrimination. the FCC determimed that US WEST must "make available to
unattiliated entities all ot the m-region directory listing o ormation it uses 1o provide region
wide directony assistance service at the same rates, lerms od conditions 1t imputes Lo itself”™

The FCC made this determination based upon its inding 1n the record that “the rates US
WEST charges unaftfiliated entities for obtamming directory listing information have the potential
to adversely affect competition in the non-local dircctory assistance market.™ Excell believes

that the FCC was concerned with the record betore it which demonstrated the exorbitant rates the

RBOCs charge for access to directory assistance data and prescribed a remedy it thought would

- 17 US.Co3272(eny,
. US WEST NDA Order. para. 37.

- US WEST NDA Order, para. 335,




bring those rates to a competitively reasonable level. However. instead of respecting the non-
discrimination requirement imposed on US WEST i the US WEST NDA Order as an
admonition against RBOC anti-competitive practices. the RBOCs have acted as if they will treat
the non-discrimination requirements as a loophole to enable them to continue to charge
unreasonable rates to unaffiliated entities. In eftect, under the non-discrimination requirement,
the RBOCs are able to charge any rate, no matter how unreasonable, to unaffiliated entities as
long as they “impute” those same rates to themselves.

US WEST was required to ““record any charges it imputes for its non-local directory
services in its revenue accounts™ and to Taccount for any imputed charges by debiting its non-
regulated operating revenue accounts and crediting its regulated revenue accounts by the amounts
of the imputed charges.”™ However. this is @ mere procedural requirement that does not
detrmmentally affect an RBOC s abilitv to compete. On the other hand. the unaftfiliated entities
that must payv these excessive rates tor DA data o the RBOCs do not have the fuxury of debiting
their "non-regulated operating revenue accounts™ and crediting their “regulated revenue
accounts.” Excell submits that the RBOCs technically mav be able to comply with the FCC’'s
imputation requirements in every respect. but that the FCC's original purpose in retaining the

non-discriminaton provisions under section 272 in the US WEST NDA Order may nevertheless

not be fulfilled: to “ensure that the competitive advantages US WEST enjoys with respect to the

g Id. para. 37.n.93.
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provision of directory assistance service throughout its region will not undermine competition in

o

the market for non-local directory assistance.””

In the DA Access Proceeding, several parties suggested that the FCC impose specific
regulatory safeguards on the LECs in order to promote competition in the market for directory
assistance services. Independent DA providers and the carriers that purchase wholesale DA from
these providers filed comments in the DA Access Proceeding demonstrating to the FCC that
LECs should be required to permit non-discriminatory access to their DA data at rates based on
costs. Thus, Excell submits that the FCC should cor?ﬁition any relief it may grant to the RBOCs
in this proceeding on the applicability of any pro-competitive safeguards it may adopt in the DA
Access Proceeding. Because the FCC may resolve the RBOC forbearance proceedings prior to
resolving the DA Access Proceeding. it should deternune that any pro-competitive safeguards
developed in the DA Access Proceeding will be retroactively applied to the RBOCs (including
US WEST) that may be subject 1o the decisions in these torbearance proceedings, In the
alternative, the FCC may wish o withhold action on anyv further RBOC forbearance requests,
including those at issue here, pending resolution of the DA Access Proceeding.

Indeed. the FCC 1s authorized pursuant to section 271(h) to apply potential pro-
competitive tindings in the DA Access Proceeding to the RBOCs that seek or have obtained
forbearance. Section 271(h) states that the FCC must “ensure that the provision of services
authorized [as incidental interLATA services under section 271(g)] by a Bell operating company

or 1ts affiliate will not adversely affect telephone exchange service ratepayers or competition in

any telecommunications market.” Currently. the RBOCs can manipulate the non-

- See US WEST NDA Order. para. 36.

= 47 U.S.C. § 271(h).




discrimination requirements in such a wayv that allows them to continue to charge excessive and
unreasonable rates to their competitors for access to directory assistance listings. This adversely
affects the market for DA services and is ultimately injurious to telephone exchange service

ratepayers.

Iv. THE FCC SHOULD CLARIFY THAT THE NON-DISCRIMINATION
REQUIREMENTS PROHIBIT AN RBOC FROM DISCRIMINATING BETWEEN

“CLASSES” OF UNAFFILIATED ENTITIES

A BA AND BELLSOUTH CURRENTLY DISCRIMINATE BETWEEN CLASSES
OF UNAFFILIATED ENTITIES

BA's current offer to Excell would require the purchase of a mmimum of 60,000,000
listings with 2 minimum fee of S1.800.000 for the first year of its contract and a minimum of
30000000 listings for cach vear atier the first vear ot the contract. Converselyv. Excell has
lecarned that BA does not routinely require competing proiders ot telephone exchange service
and telephone ol service to purchase @ anmnrum aumbes of listings.

In order 1o obtain Bellsouth's Directory Assistane . Database Service (7DADS™). Excell
must. among other things, agree to: a mimnimum usage period ot 12 months. a monthly
administrative fee. a usage fee. a potential cancellation fee and a potential termination fee.™
Excell submits that the DADS product 1s not updated as {frequently as the product BellSouth uses
for its own provision ot DA, The resulting product is less accurate than the listings used by
BellSouth’s operators. and the lower accuracy rate increases Excell’s internal costs because it
elects 1o elevate more calls to advanced service agents to minimize the effect of inaccuracies in

BellSouth’s DADS product. Conversely, Excell has learned that competing providers of

- See Exhibit B.




directory assistance services have negotiated and received a supertor DA product from
BellSouth.”’

BA and BellSouth, in their provision of access to DA data to unaffiliated entities under
the requirements established in the US WEST NDA Order. should not be permitted to
discriminate in any manner between classes of unaffiliated entities. In their respective petitions,
BA and BellSouth claim that they will comply with the non-discrimination requirements set forth
in the US WEST NDA Order. Thus, the FCC should reaffirm those broad non-discrimination
requirements in this proceeding and require that the RBOC s conform their current practices to

the non-discrimination requirements before any grant of torbearance becomes effective.

B. SBC CURRENTLY DISCRIMINATES BETWEEN CLASSES OF
UNAFFILIATED ENTITIES IN ITS PROVISION OF ACCESS TOITS DA
DATABASES AND INTENDS TO DO SO EVEN AFTER IT RECEIVES A
GRANT OF FORBEARANCE

In the SBC Petition. the SBC Companies do not a_ree to comply with the non-

discrimination requirements established mn the US WEST NXDA Order. Indced. the SBC
Companies interpret the provision in the US WEST NDA Order requiring RBOCs to make their
in-region directory listing intormation (including the listings of the customers of independent and
competitive LECs) available to unaftiliated entities in a nondiscriminatory manner to apply only

to local exchange and toll carriers only. and not to third party DA providers.™ In the US WEST

NDA Order, the FCC explicitly requires that all ot the in-region directory listing information an

- Also. 1t 1s Excell’s understanding that 1f BellSouth 1s not using the DADS product but instead has
direct access to 1ts own database. it is not currently imputing the rates. terms and conditions for access to DA data it

imposes on others to 1tself.

0 SBC Petition. at 4.
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RBOC uses to provide region wide DA services be mude available to all unaffiliated entities at

the same rates. terms and conditions it imputes to itself.”" The definition of “unaffiliated entities”
that the SBC Compantes propose in their forbearance petition can not be found anywhere in the
US WEST NDA Order. the Communications Act or the FCC’s rules. The SBC Companies
attempt to re-write the non-discrimination requirements of the US WEST Order to apply to local
exchange and toll carriers only and not third-party providers by arguing that the FCC has
determined that third party DA providers are not included under the definition of section
251(b)(3). However, the definition of “"provider™ under section 251(b)(3) is inapplicable to the
instant proceeding where the non-discrimination requirements at issue were established under
scetion 272, The FCC should summarily dismiss the SBC Companies” interpretation of the
defimtion of an “unaftiliated entinn™ and clarty that the SBC Companies and any other RBOCs
that receive forbearance treatment must make ther in-rewon directory histing information
avatlable o all unattiliated entitics on a non-d:<crmimate o hasis rezardless ol whether or not
any particular unattiliated entiiv s a carrier.

Furthermore. Excell has learned that at least one v’ SBC's subsidiaries, SWBT. is
providing access to its DA databases at what appear to be cost-based rates (S .0011 per iniual
listing, S .0014 per electronic update and S .0019 per magnetic tape update) to
telecommunications providers. but at a much higher rate 10 other (non-carrier) DA providers
(S.0585 per listing). SWBT and the other SBC Companies. in their provision of DA data to

unatfiliated entities under the requirements established in the US WEST NDA Order, should not

be permitted to discriminate in any manner between classes of unaffiliated entities. The FCC

A See US WEST NDA Order. para. 37 (emphasis added).
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should reaffirm its non-discrimination requirements in the US WEST NDA Order and require
that SBC conform its current practices to these requirements before any grant of forbearance
becomes effective.

Finally, the SBC Companies claim a prohibition by the California Pubic Utility
Commission from releasing directory listing information without prior authorization from the
applicable underlying carrier.”> Excell submits that the FCC should specifically preempt any
such California rule and any other state jurisdiction rule or order that places restrictions on the
RBOCs ability to transfer any in-region DA listing i_qfomaation pursuant to the FCC’s

requirements.

A THE FCC SHOULD FIND THAT THE RBOCs” PROVISION OF NATIONAL DA
SERVICE HAS BEEN IN VIOLATION OF OR IS CURRENTLY IN VIOLATION OF

SECTIONS 271 AND 272

[0 the US WEST NDA Order. the FCC construed section 27 Hg)(4) to permit an RBOC to
offer non-local directory assistance onlyv when it uses its own information storage facilities. ™
Several RBOCs concede in their Petitions that they were providing or are still providing non-
local DA using storage facilities owned by other entities and, hence. have violated or are
violating section 271. The FCC recently determined that "US WEST had been and will be
violating section 271 of the Act by providing the nationwide component of its directory
assistance services [while it does not own the information storage facility accessed by US WEST
to provide these services] from the date it began offering non-local directory assistance service

until the date upon which US WEST brings the nationwide component of its service into full

ta

SBC Petition. at 4.

See US WEST NDA Order. para. 23: see also MCI Order, para 17.




compliance with the requirements set forth in the [US WEST NDA Order].”™™ The FCC ordered
US WEST to ““cease providing nationwide directory assistance until [its] service is reconfigured
to comply with section 271(g)4).”*" The FCC should similarly order the RBOC' that do not
own the information storage facilities used n the provision of their non-local DA services to

cease providing nationwide directory assistance until the date that their services are properly

reconfigured.

The FCC should also determine that all of the RBOCs that have been providing non-local

DA assistance without first receiving a grant of forbearance from the section 272 separate

affiliate requirements arc providing these services in violation of section 272, In the MCI Order.

the FCC determined that Ameritech. one of the petitioners in the mstant proceeding, “will

continue to be in violation of [the separate attthate requirement] until the date upon which 1t
cither begins providing [non-local directory assistance soviee] through a separate affiliate or the
Commission grants it forbearance from the seciion 272 - aarate altiliate requirement.”™ The
FCC should similarly determime that ahi of the RBOCs th .t tiled petitions m this procecding have

been and will continue to be in violation of the separate attiliate requirement of section 272 until

they cease providing non-comphiant national DA or until the FCC grants forbearance to each of

them.

H MCI Order. para. 17,

= See US WEST NDA Order. para. 63. Excell beheves that US WEST did not cease offering national
DA and has continued to violate section 271 and the US WEST NDA Order.

20 MCI Order. para. 19.

16




VL THE SUNSET PROVISIONS IN SECTION 272 DO NOT APPLY TO THE NON-
DISCRIMINATION REQUIREMENTS ESTABLISHED IN THIS PROCEEDING, OR,
IN THE ALTERNATIVE. THE SUNSET PROVISIONS SHOULD BE EXTENDED TO

7 YEARS OR BEYOND

Excell 1s concerned that the provisions of section 272(f)(1) may be interpreted to create a
sunset for the non-discrimination requirements the FCC applied to US WEST and will
presumably apply to other RBOCs in their provision of non-local DA services pursuant to section
272(c)(1). Section 272(f)(1) states that the “provisions of [section 272] . . . shall cease to apply
with respect to the manufacturing activities or the interL AT A telecommunications services of a
Bell operating company 3 vears after the date such Bell operating company or any Bell operating
company affiliate is authorized 1o provide mterLATA teiccommunications services under section
271¢d). unless the Commission extends such X-vear pertod by rule or order.”™  Excell submits
that the FCC has determimed that non-focal DA service »rovided by a Bell operating company 1s
an meidental mterL ATA service pernntted under the sec on 27 Hg)d 1 exception. and since the
statutory sunset apphies to services authorized pursuant o section 271(d). and not to incidental
interL ATA services authorized pursuant to section 271g)(4). section 272()(1) does not apply.

[n the alternative, section 272(1)(1) enables the FCC to extend the 3 vear period by rule or

order, and Excell submits that it the FCC does apply the sunset in section 272(f)(1) to the non-

discrimination requirements it established i the US WEST NDA Order. it should change that

sunset date to at least 7 vears from the date any RBOC may be granted forbearance relief.

47 U.S.C.§ 272(6)(1) (emphasis added).
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VII.  CONCLUSION

For the reasons explained herein. the FCC should grant the RBOCs' Petitions only once it
determines that the record contains more than unsupported allegations and that the RBOCs have
demonstrated that their non-local DA services are being provided in compliance with the non-
discrimination criteria set forth in the US WEST NDA Order. If the FCC grants such
forbearance, it should also find that any pro-competitive safeguards established in the DA Access
Proceeding, including any provision that would require the RBOCs to provide access to DA data
at cost-based rates, must be applied to any RBOCs that obtain forbearance in this proceeding.
Finally. the FCC should find that the RBOCSs have been and will be violating sections 271 and
272 until they reconfigure the manner in which their non-local DA services are provided and
until they recetve grants of forbearance from the application of section 272, The findings Excell
has urged throughout these comments are necessary 1o prevent the RBOCs from assessing unjust
and unreasonable rates for DA data and to promote comyctiion 1 the market for directory

assIstance services.

Respectfully submitted,
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